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IN THE COURT OF SUB-DIVISIONAL JUDICIAL 
MAGISTRATE(M), GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                        Misc. Case No. 02/15 

                            U/S 127 of Cr PC. 

   Smti Chintamoni Hazarika……………First Party/Petitioner 

                               v. 

   Sri Nitul Saikia………Opposite Party 

Ld. Advocates: For First Party………Sri Dipak Sarmah 

                           For OP…………..Sri Tapas Chatterjee 

Evidence Recorded on : 16.6.15, 04.7.15, 31.8.15 

Argument heard on: 06.10.15 

Judgment delivered on: 26.10.15 

                       J U D G M E N T 

 

1. The case of the first party, in brief, is that the first party, Smti 

Chintamoni Hazarika is a wife of the OP, Sri Nitul Saikia. The OP had 

married her by putting  vermilion on her, according to Hindu religion, 

8 years 8 months and 21 days ago from the date( 22..1.15). After 

marriage, the OP had brought the first party to his house and led a 

conjugal life with her. As a result, a girl child was born out of their 

wedlock. Her present age is 7 years, 8 months and 19 days. She is 

studying in class V. The economic condition of the family of the first 

party is bad and hence, the first party has to do daily labour work, to 

maintain her daughter. Prior to this case, the first party had lodged a 

case under IPC, but the case has been disposed of on the basis of 

mutual settlement. It is mentioned that the OP has driven the first 

party out of his house and had married an another woman, namely, 
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Jaya Saikia. A girl child was born out of their wedlock as well. The 

second wife and their child are living with the OP. The OP has a 

business and had land property. He earns about Rs.30000/- per 

month. Hence, the first party has claimed Rs.1500/- per month for 

her daughter, Niharika.  

2. On the other hand, the OP, Sri Nitul Saikia, has completely denied 

that he had ever married the first party and that Miss Niharika Saikia 

is his daughter. He has stated that he had only married Smti Jaya 

Saikia, in the year 2004, and has a daughter through her only. 

Further, it is stated that OP is daily labourer. He has ailing and old 

parents and has an ill brother to be looked after, besides his wife 

and child. Hence, the OP has stated that the claim of the first party 

for maintenance is baseless and unacceptable.  

3.  POINTS FOR DETREMINATION: 

Whether the OP, Sri Nitul Saikia, is liable to maintain Miss 

Niharika Saikia, on the ground that the latter is a minor 

daughter of OP, whom he had neglected to maintain.  

 

DISCUSSION AND DECISION BASED ON REASON: 

4. PW1, Smti Chintamoni Hazarika, the first party, in her examination in 

chief has stated that she has lodged this case against her husband, 

Sri Nitul Saikia. She stated that Nitul Saikia(OP) is her husband. She 

has stated that their marriage was solemnized about 8/9 years ago, 

following social rites and custom. She stated that after about a year 

of their marriage, a girl child was born out of their wedlock. The 

name of their daughter is Miss Niharika Saikia, and she is studying in 

class IV. She stated that after marriage, the family members of her 

husband did not accept her. As a result, her husband had sent her to 

her mother’s house. Since then, she and her daughter have been 

staying at her mother’s house. She has been sustaining herself and 

her daughter, by doing labour work. She has been facing hardships 
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in maintaining her daughter. She has stated that her husband had 

married another woman. A girl child was born through the another 

woman. She stated that her husband had provided her money for 

her maintenance, but he has not provided any money for the 

maintenance of their daughter. She stated that her husband has 

land property, but she does not know the area/size. Her husband 

has cow and duck. He has a pond and sells fish. He is , presently, 

working in a company. She stated that her husband is earning 

Rs.30000/- as income. She stated that she wants Rs.1500/- per 

month as maintenance for her daughter. She stated that she is not 

in a position to maintain her daughter and that she has to undergo 

an eye operation.  

5. In her cross examination, she has stated that in the house of her 

husband, his mother, father, sisters, brother, his second wife and his 

child reside. The parents of her husband are not so old. The brother 

of her husband is suffering from leprosy. She also stated that she 

had put her signature on her main petition and it was written as told 

by her. She stated that she had signed on her petition submitted in 

Court on 28.5.15.In that petition, the issue of maintenance of her 

daughter has been mentioned. She stated that the name of the 

second wife of her husband is Smti Jaya Saikia, of Solengi, Gohpur. 

She stated that as per her estimation, her husband had married Jaya 

Saikia, about 7/8 years ago. She stated that she had submitted 

documents relating to her marriage with her husband. She denied 

the suggestion that she had submitted the documents relating to her 

marriage with her husband. She stated that her petition was written 

by a person, namely, Sri Bhuban Kalita. who works in the Court, at 

Biswanath Chariali.  

6. She denied the suggestion that she was not married to the Opposite 

party, Sri Nitul Saikia, and that is why she could not mention the 

date of her marriage or could not submit any document showing her 

marriage with the OP. She stated that she has been staying in the 

house of her own house, from the day of her marriage with Nitul 
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Saikia. She denied the suggestion that it is not mentioned in the 

main petition that her husband had sent her to her him, as the 

family members of her husband did not accept her. She stated that 

she has not mentioned the case number or case reference number, 

where her husband had paid her maintenance. She denied the 

suggestion that she was not married to Nitul Saikia and that is why 

she had not lodged any maintenance case against him, and that is 

why she could not say the case number of the maintenance case. 

She denied the suggestion that she has not submitted any certificate 

showing birth of her daughter, Niharika Saikia, in this case. She 

denied the suggestion that Niharika is not the daughter of her 

husband. She denied the suggestion that the birth certificate of her 

daughter, Niharika is false and that is why she could produce only its 

photocopy. 

7.  She denied the suggestion that people who possesses no land of his 

own, reside in Gupsar area. She stated that the father of OP is the 

head of their family. The land of Nitul, belong to his father. In the 

same homestead land, the fish pond is situated and cow, duck are 

reared. She stated that she does not know the name of the 

company, in which Nitul (OP) is working. She denied that suggestion 

that Nitul Saikia, do not work in any company and hence, she does 

not know its name. She stated that she has not submitted any 

document, showing the income of Nitul as Rs.30000/- per month. 

She denied the suggestion that Nitul does not work in any company 

and carries out no business and hence, she could not submit any 

document showing the income of the OP as Rs.30000/-. She stated 

that the age of her girl is about 7/8 years. She denied the 

suggestion that it is only Nitul who looks after his house and bears 

the burden of his family. She denied the suggestion that Nitul does 

labour work. She denied the suggestion that she has lodged a false 

case and she is trying to claim maintenance for her daughter from 

an another man. She stated that her brother and sister in law stay in 

the house. She stated that her parents have died. She stated that 
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she did not acquire the properties of her father. She and her brother 

are heirs of her father. She denied the suggestion that she did not 

mention in her petition that her husband had married another 

woman form Solengi. She stated that she lives with her father and 

sister in law. She denied the suggestion that she had lodged a false 

case and that is why there is no parity in her testimony and what 

she had written in her petition. She denied the suggestion that her 

daughter is not entitled to get maintenance form Nitul Saikia. 

8. PW2, Smti Rupa Saikia, in her examination in chief has stated that 

she knows both the first party, Smti Chintamoni Hazarika and the 

Opposite Party, Sri Nitul Saikia. The first party had lodged this case 

in order to get maintenance for her daughter. Earlier there was a 

case between the two sides. There was a mutual settlement 

between them, where the OP had given Rs.50000/- as maintenance 

to the first party. The OP had stated that he would pay maintenance 

to the girl child in lump sum. She stated that Chintamoni Hazarika is 

the wife of Nitul Saikia. Marriage had taken place. People had 

assembled in their marriage. The OP had put vermilion on the first 

party. After marriage, the OP had kept the first party in her house 

and went away for work in outstation. Thereafter a girl child was 

born out of their wedlock.  

9. She stated that OP resides away from home and he had married 

another woman. The OP has not given any maintenance for the girl 

child. The girl child studies in class IX. The first party does labour 

work and tries to maintain herself and her daughter. She stated that 

Nitul Saikai had farm land, business and fishery. Now, he works in a 

company in an another part of the country. He earns Rs.30000/- per 

month as income. 

10. In her cross examination, she stated that the first party is her sister. 

She came to depose as her sister had told her to come to Court for 

deposition. She was told to depose as a witness for the side of her 

sister. She stated that now, Nitul Saikia is leading a family life by 

marrying Smti Jaya Saikia. The marriage between Nitul Saikia and 



6 
 

Smti Jaya Saikia had taken place about 5 years ago. She stated that 

she does not know exactly the period of their marital life. She denied 

the suggestion that she was not present at the marriage between 

Nitul Saikai and Chintamoni in the village. She stated that Niharika 

was born out of the wedlock of Nitul Saikia and Chintamoni Hazarika, 

after 6 months of their marriage. She also stated that in the house 

of Nitul, his parents, sisters, wife and his girl child are living. She 

stated that the brother of Nitul had suffered from leprosy, but now it 

is cured. She came to know about the earlier case from Chintamoni. 

She also stated that she had also gone to Biswanath Chariali to  

bring the money. The father of Nitul is the family head. She denied 

the suggestion that she has made a false assertion that Chintamoni 

Hazarika is a wife of Nitul Saikia. She denied the suggestion that she 

had made a false assertion that Nitul Saikia, has cow, land, fishery 

and business. She denied the suggestion that Nitul does daily labour 

work. She denied the suggestion that Nitul does not earn Rs.30000/-  

per month as income. She denied the suggestion that the family of 

Nitul falls under BPL and he has to look after all his family members. 

She denied the suggestion that Nitul Saikia had married one and 

only Jaya Saikia. She denied the suggestion that she had made a 

false assertion that Nitul had stated that he would pay for the 

maintenance of the girl( Niharika) but he has failed to do so. She 

denied the suggestion that she has made false assertion that 

Chintamoni Hazarika has been doing daily labour work to maintain 

herself and her daughter. She stated that their parents have died 

and they had not taken their share in the land. She denied the 

suggestion that Chintamoni Hazarika is living on the basis of her 

ancestral property.  

11. DW1, Smti Tileswari Saikia, in her examination in chief has stated 

that she knows both the sides. She stated that she came to know 

about the maintenance case lodged  by Chintamoni Hazarika against 

Nitul Saikia only now. She stated that the claim of Chintamoni 

Hazarika  for maintenance is baseless and unlawful. She stated that 
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she is 65 years old and her husband’s age is 66 years. Her husband 

is unable to work. She stated that she and her husband are living on 

the income of their son, Nitul Saikia. She stated that she has 

submitted the age certificate of herself and her husband, issued by 

Gohpur SDCH. Ext 1 is the age certificate of her husband and Ext 2 

is her age certificate. In her home, her husband, two daughters, two 

sons and her granddaughter live together. She stated that her 

younger son, Moon Saikia, has been suffering from illness since 9 

months of age. Her grand-daughter Chayamoni Saikia, is the 

daughter of the Opposite party and she is studying in school. Their 

family is a joint family and the OP has to bear all the responsibilities 

of the family. She stated that Nitul has no job, and does whatever 

others tell him to do. The OP is looking after the family by doing 

labour work. Her son, Nitul, had married only Smti Jaya Saikia, of 

Solengi, on 19.4.2004, and none else. A girl child, namely, 

Chayamoni Saikia, has born of their wedlock. She stated that Nitul 

has no other child.  

12. She stated that they are living on Gupsar land, as they are landless 

people. The said land is in the name of her husband. They belong to 

BPL category. She has submitted document to prove that they 

belong to BPL category. Ext 3 is the ration card. She stated that the 

OP has not married the first party, and no child was born out of their 

conjugation. There was no relationship between the OP and the first 

party. She stated that the economic condition of the first party is 

good and they have lot of land property. They are enjoying their 

respective portion of land. She stated that her son( Nitul) cold not 

come to Court to depose as he is doing labour work. The first party 

has not claimed till date that she is the wife of the OP. She stated 

that the first party has never lived in their house as her daughter in 

law, as she was not married to her son. She stated that the first 

party has not lodged any case claiming maintenance for herself 

earlier. She stated that Niharika is not the daughter of OP. The first 
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party has the capacity to maintain Niharika on her own. Hence, the 

OP is not liable to maintain Niharika.  

13. In her cross examination, she stated that she is the mother of the 

OP. She stated that she knows that the first party has lodged a 

maintenance case against her son, Nitul. She does not know what 

has been written on the certificate issued by doctor. The said 

document was issued 2-3 week ago. They have voter I- Card. She 

denied the suggestion that they have not submitted the voter I-

cards as the age shown on Ext 1 is more than their actual age. She 

stated that she had collected Ext 1 for old age pension. She denied 

the suggestion that Nitul has a job. She stated that Nitul does some 

work in a company at Bombay in a security company. But that is not 

a job. She stated that the house of the first party is situated in front 

of their house, on the other side of the road. She stated that the first 

party lives on private(myadi) land. She stated that they pay land 

revenue. She stated that she has not submitted any document 

showing that they are landless people. She denied the suggestion 

that she had deposed falsely that the first party lives on myadi land. 

She has not submitted any documents showing that the first party 

lives on myadi land. She denied the suggestion that the OP had 

married the first party, but they did not accept their marriage. She 

denied the suggestion that Jaya Saikia is the second wife of Nitul. 

She denied the suggestion that Niharika Saikia is the legitimate 

daughter of Nitul Saikia and Chintamoni Hazarika. She stated that 

she has received the BPL Car many years ago. She dnied the 

suggestion that she could not give any proof to show that they still 

belong to BPL category. She stated that they have Assam type 

house. She denied the suggestion that OP is bound to provide 

maintenance to Niharika. She denied the suggestion that she had 

deposed falsely in the interest of her son, Nitul. 

14. DW2, Smti Jaya Saikia, in her examination in chief has stated that 

she knows both the sides. The first party, Chintamoni had lodged 

the case in order to claim maintenance for her child Niharika Saikia. 
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She stated that she had married with Nitul Sailia(OP) on 19.4.2004, 

and since then, she has been living with Nitul as husband and wife. 

She also stated that they have a daughter, who is 3 ½ years old, 

and is studying in school. She stated that her brother in law is ill 

since his childhood days. In her house, her in laws, husband, 

daughter, sister in laws and her brother in law live together. Ext 4 is 

the certificate of gaonbura, showing marriage between her and 

Nitul. Her husband does labour work and has no permanent job. She 

stated that her husband has to look after the entire family and her 

in-laws are old people. She stated that they have no land of their 

own and they belong to BPL category. The land in which they hare 

residing is govt. land and that is in the name of her father in law.  

15. She stated that her husband has no business or cows. They are 

getting food grains on ration. Their house is Assam type with walls 

made of bamboo. She stated that she had never heard that her 

husband had married the first party. Her husband had married her 

and none else. She stated that Niharika is not the daughter of her 

husband, as there was no husband- wife relation between the first 

party and the OP. The first party was never in the house of her 

father in law as his daughter in law. The economic condition of first 

party is sound and the first party can look after Niharika. She stated 

that her husband could come today for deposition as he is doing 

labour work, without which they cannot survive. She stated that the 

first party had not lodged any other case claiming maintenance. She 

stated that the first party has falsely asserted that Nitul Saikia had 

married her and drover her away. The first party is not the wife of 

the OP and Niharika is not the child of the OP. She stated that the 

case is false and hence, the first party could not give evidence of 

others. The relation between her family and that of the first party is 

not good, and that is why a false case has been lodged. She stated 

that she has been living with her husband peacefully. 

16. In her cross examination, she has stated that her name is Jaya 

Saikia.In the gaonbura certificate, Ext 4, her name is written as Jaya 
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Saikia. In the certificate, the year of her marriage is mentioned. In 

the said certificate, it is not mentioned, with whom she was married. 

The house of the first party is situated in front of their house. The 

first party also reside on Gupsar land. She denied the suggestion 

that her husband works in a company. She stated that her husband 

has not married another woman. She denied the suggestion that her 

husband had also married the first party. At present, her husband is 

working as a daily labour. She denied the suggestion that Niharika 

Saikia is the legitimate child of Nitul Saikia and hence he is liable to 

maintain Niharika. she denied the suggestion that she had deposed 

falsely.  

17. DW3, Smti Taja Hazarika, in her examination in chief has stated that 

she  knows both the sides. She stated that in the house of the OP, 

Sri Nitul Saikia,  his parents, sick brother and sister reside. The OP 

has a girl child. The parents of OP are old. The wife of OP reside 

with him, and he has to look after all his family. She stated that the 

first party is not the wife of the OP. The woman whom the OP had 

married  is not the first party. The OP had married about 10 years 

ago. She stated that she used to visit the houses of the first party 

and the OP. She stated that she had never heard that the OP had 

married the first party and never saw her in the house of OP. She 

stated that Chintamoni has also not told her that she had married 

OP. She also stated that the first party has not told her that the 

daughter of Chintamoni is also the child of Nitul.  

18. She stated that the OP is residing on govt. land. He has no farm land 

and no business . The first party is residing in her parents’ house 

and they have farm land. The economic condition of the family of 

the first party is sound. The income from the land of the father of 

the first party is enjoyed by the first party. The first party can herself 

look after her daughter. She stated that she has not heard and seen 

that the first party and the OP living together as husband and wife.  

19. In her cross examination, she has stated that she reside near the 

house of Nitul. She knows both the sides well. Nitul had married 10 
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years back. The houses of Nitul and Chintamoni are near to each 

other. They belong to the same village. She stated that she has been 

residing in the village for many years. The family members of Nitul 

had brought her to the Court. She denied the suggestion that she 

had deposed as tutored by them. She denied the suggestion that 

she had falsely deposed that the paternity of the child of Chintamoni 

is unknown. She stated that she does not know, that the father of 

the daughter of Chintamoni is Nitul. She stated that Nitul is working 

in Mumbai, in a company. The house of Nitul is made of concrete. 

She knows well about the land of Nitul. She stated that she does not 

know the kind of land, which is possessed by the family of the first 

party. She stated that the brother of the first party had married, but 

she does not know how many children he has. She stated that she 

does not know the size of the land possessed by the family of the 

first party. The brothers of Chintamoni may not have given the share 

of the first party in the land. She denied the suggestion that she had 

deposed falsely that the first party has land property. The daughter 

of Chintamoni is studying in school. She denied the suggestion that 

she had deposed falsely that Chintamoni can sustain on her own 

properly. She stated that she does not know, that a man and a 

woman can be husband and wife, even if she does not see them 

living as husband and wife. She denied the suggestion that she had 

deposed falsely as tutored by the side of the OP.  

 

APPRECIATION OF EVDIENCE: 

20. PW1, in her evidence has stated that marriage between her and the 

OP, Sri Nitul Saikia was solemnized and a girl child, namely, Miss 

Niharika Saikia was born out of their wed lock, after about a year of 

their marriage. She stated that as the family members of her 

husband(OP) did not accept her, the OP had kept her in her parental 

house. It is also in the evidence of PW1 that since then, she has 

been staying in her parental house along with her daughter. PW1 

has also stated that the OP had paid for her maintenance , but he 
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had neglected to pay anything for the maintenance of her daughter, 

Miss Niharika Saikia.  

21. The testimony of PW1 has been supported by PW2, Smti Rupa 

Saikia, who is her sister. PW2 has stated that there was an earlier 

case between the first party and the OP, which was mutually settled. 

In the settlement, the OP had paid Rs.50000/- towards maintenance 

of the first party(PW1). PW2 has also stated that OP had assured 

that he would pay for the maintenance of their daughter in a lump 

sum. But till date, the OP has not paid anything for the maintenance 

of the daughter of the first party.  

22. The OP, Sri Nitul Saikia, in his written statement, has denied that he 

had ever married the first party and has also denied that he had any 

conjugal relationship with her. Hence, in his W.S., the OP has 

asserted that Miss Niharika Saikia is not his child.  

23. In support of the assertion of OP, DW1, Smti Tileswari Saikia, the 

mother of OP, has stated that her son, had married Smti Jaya Saikia 

on 19.4.2004. She stated that OP had married none other than Smti 

Jaya Saikia. She stated that OP has a daughter, namely, Miss 

Chayanika Saikia, through Smti Jaya Saikia.  

24. DW2, Smti Jaya Saikia, has also stated that she had married  OP, on 

19.4.2004, and they have a daughter. She stated that Niharika 

Saikia, is not a child of her husband, as there was no husband-wife 

relation between OP and the first party. DW3, has also stated that 

the first party is not the wife of OP. 

25. However, I find the assertion of PW1, inherently believable. If the 

first party(PW1) had the intention or design to make false claim, in 

order to extract money from the OP by illegal means, then, she 

would claim maintenance for herself also. But, she had admitted that 

she had received maintenance amount for herself from the OP. 

Further, from the evidence of PW2, it reveals that a lump sum 

amount of Rs.50000/- has been received by the first party, in terms 

of mutual settlement between the two sides in an earlier case.  
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26. Furthermore, on record, I find  no reason, why the first party would 

make a false claim about the paternity of her daughter and seek 

maintenance for her daughter. Hence, I believe that Miss Niharika 

Saikia is a daughter of the OP.  

27. The first party has submitted a photo copy of the birth certificate of 

her daughter, where the father’s name is mentioned as Sri Nitul 

Saikia and the date of birth was shown as 29.09.2005. But the ld. 

counsel of the first party, has failed to exhibit the same, and hence, 

the said document cannot be considered while appreciation of 

evidence.  

28. The fact of marriage between OP and Smti Jaya Saikia, has been 

admitted by the first party. But, PW1 has asserted that it was the 

second marriage of the OP. Thus, the second marriage does not 

affect the right of the minor daughter of OP, through the conjugal 

relationship between the first and the OP, to claim maintenance. 

Moreover, Ext 4, which is a certificate issued by village gaonbura Sri 

Hemeswar Baruah,  does not prove that the marriage between Jaya 

Saikia and Nitul Saikia, had taken place in 2004, as the said 

gaonbura was not examined by side of the OP.  Furthermore, the 

OP, himself, did not depose before Court, to refute the assertions of 

PW1 and PW2.  

29. The fact that the OP did not pay for the maintenance of his minor 

daughter, Miss Niharika Saikia, is clear from the fact that OP, in his 

W.S,  has denied that she is his daughter. PW1 has also stated that 

the OP had not paid anything for the maintenance of her daughter, 

Niharika Saikia. This proves that OP has neglected to maintain his 

minor daughter, Miss Niharika Saikia.  

30. Therefore, in the light of the above and the object behind Sec.125 Cr 

PC, I come to the conclusion that the Opposite party, Sri Nitul Saikia, 

has neglected to maintain his minor daughter, Miss Niharika Saikia, 

who is unable to maintain herself. Hence, the OP is bound to pay for 

the maintenance of Miss Niharika Saikia, u/s125 CrPC. 
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QUANTUM OF MAINTENANCE AMOUNT 

31. PW1, in her evidence has stated that the OP has land, fishery, cows, 

duck. She stated that OP does business in fish. But, she also stated 

that now, the OP is working in a company. The OP earns about 

Rs.30000/- per month. But, if the evidence of PW1 is considered as 

a whole, it appears that she has been living at her own house for a 

long period of time. Hence, she is not in a position to know, what 

the OP earns at present.  

32. On the other hand, the case of the OP is that the OP and his family 

belongs to BPL category. DW1 has stated that OP does labour work 

to sustain his whole family.  

33. Thus, from the above, it is clear that first party has not been able to 

establish the income and the income source of OP, at the present 

time. But, even if it is believed that OP does labour work, it shows 

that he is an able bodied man. Hence, it is presumed that he has the 

capacity to maintain his minor daughter. At the same time, the 

responsibility of OP to look after his old parents, his second wife and 

the child through her and his ill brother, cannot be over-looked.  

34. Hence, I direct the OP, Sri Nitul Saikia, to pay a sum of Rs.500/- only 

per month, for the maintenance of his minor daughter, Miss Niharika 

Saikia, form the date of this order, till her majority.  

35. The judgment/ final order is pronounced in the open court on this 

26th  of October, 2015. The judgment/ final order is prepared under 

my hand and seal of this Court . 

36.  The case is, accordingly, disposed of. 

 

                                                             (K.K. Sharma) 

                                                           S.D.J.M, Gohpur.           
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LIST OF DOCUMENTS EXHIBITED BY THE OP 

EXT 1: Age certificate of Sri Jiten Saikia 

EXT 2:Age certificate of Smti Tileswari Saikia 

EXT 3: Cover page of the ration card , issued in the name of Sri 

Jiten Saikia 

EXT 4: Certificate issued by gaonbura, to show that Smti Jaya 

Baruah has been married in the year 2004.     

 

                                              S.D.J.M, Gohpur.                   


